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WHY 
YOUNGER 
READERS?

§ Directly and personally affected by the 
problem

§ DC v. Heller was decided only 12 years 
ago
§ Before some readers were born!

§ Youth movement needs tools
§ Existing literature for adult audience
§ Existing literature tends to focus on either 

history or policy



HOW CAN 
THIS BOOK 

HELP?

§ Addresses gun policy as informed by 
Second Amendment history
§ Defines scope of gun violence problem
§ Traces evolution of the Amendment’s 

interpretation to explain how militia right 
became individual right—and why, and 
when

§ Explains NRA techniques that progressives 
can coopt

§ Throughout all this, focuses on the 
complicated relationship between the 
Second Amendment and race

§ Finally, suggests policy changes

§ Informs but also motivates
§ The NRA’s “hassle factor”
§ Textualism as living constitutionalism



GUN OWNERSHIP 
RATES
§ Percentage of gun-owning 

households has decreased 
while number of guns has 
increased

§ That’s in part because of 
stockpiling: 66 percent of gun 
owners report owning more 
than one gun, and 29 percent 
report owning five or more 
guns



§ Men (39 percent) are more likely to 
own a gun than women (22 percent)

§ White people (36 percent) are more 
likely to own a gun than Black (24 
percent) or Hispanic (15 percent) 
people

§ Gun ownership is more common in 
rural areas (46 percent) than in 
suburban (28 percent) or urban (19 
percent) areas



§ Mass school shootings in the news—from Columbine to Parkland—have led to 
lockdown drills, metal detectors, and clear backpacks

§ Physical harm
§ In a recent school shooter drill in Indiana, teachers suffered “bloody welts” after 

trainers used nonlethal pellet guns to shoot at them

§ Psychological harm
§ APA found that when a school implements safety measures such as lockdown drills, the 

proportion of parents who feel more stressed (36 percent) exceeds the proportion who 
feel less stressed (34 percent)

§ APA found that 75% of Gen Z youth (aged 15 to 21) report mass shootings as a significant 
source of stress



§ Schools in the news (Columbine, Parkland) are 
predominantly white, but gun violence more 
frequently affects students of color, 
particularly Black students
§ 3 casualties when a shooting happens at a 

predominantly white school—twice the 
average at predominantly Black and Hispanic 
schools

§ Even though only about 15 percent of 
students in the United States are Black, Black 
students account for about a third of the 
students who have experienced a school 
shooting since 2009



§ 39,773 firearms deaths in 2017, the highest number in 50 years
§ 1,814 of these were children aged 1 to 17 (more deaths than on-duty police officers and 

active duty military combined)

§ Breakdown by type
§ 60% (23,854) suicides
§ 37% (14,542) homicides
§ 1.2% (486) accidents (note about 50% under 30 years old; death usually because of unsafe 

storage)
§ 1.4% (553) “legal intervention/war” (likely undercount)
§ 0.8% (338) undetermined

§ 5 to 7 gun injuries for every gun death



§ Studies show that when guns are 
less prevalent, there are fewer 
gun suicides, at least among 
young adults

§ Why? Two reasons:
§ Guns are the deadliest means of 

suicide (about 80% to 90% of gun 
suicide attempts end in death)

§ Particularly among young people, the 
suicidal impulse may pass; the 
availability of a gun, however, makes it 
much easier to follow through on that 
impulse



WHY NO 
SOLUTION?

§ Lobbying from the NRA and other 
pro-gun groups

§ States worry about passing laws 
for fear of litigation (after DC v. 
Heller)

§ How’d we get here? We have to go 
back in time …



§ James II, a Catholic, came to power in 
a Protestant country

§ He began to disarm Protestants, who 
he worried were plotting to 
overthrow him
§ Militia Act of 1662 said that the 

king’s officers can take weapons 
away from anyone considered 
“dangerous to the Peace of the 
Kingdom”

§ He dissolved Parliament; imprisoned 
his critics; and then… he had a son



§ Seven English noblemen ask James’s 
daughter Mary and her Dutch husband, 
William of Orange, for help overthrowing 
James
§ “We have great reason to believe we shall 

be every day in a worse condition than 
we are, and less able to defend ourselves, 
and therefore we do earnestly wish we 
might be so happy as to find a remedy 
before it be too late for us to contribute to 
our own deliverance.”

§ They show up; James immediately flees to 
France



§ In early 1689, Parliament appointed William and Mary to be 
king and queen, as long as they promised respect the rights 
of their citizens

§ These promises were incorporated into the English Bill of 
Rights in December 1689, which was very much a reaction to 
James:
§ New right “to petition the King” would’ve allowed the archbishop 

to complain about James’s policies without being punished

§ New right to due process of law would’ve prevented James from 
arresting people for no good reason

§ New right to bear arms would’ve stopped James from disarming 
people (well, some people): “Subjects which are Protestants 
may have arms for their defence suitable to their conditions
[i.e., if they’re rich] and as allowed by law”



GUNS IN PRE-
REVOLUTIONARY 
AMERICA
§ Guns were very much a part of 

colonial life, largely because of militias

§ Militias were military forces drawn 
from the (white, male, 18 to 45 year 
old) citizenry

§ Several times a year at “musters,” 
government officials inspected every 
militia-eligible man’s gun



§ Article I, Section 8, Clause 15 of the U.S. Constitution “provide[s] for calling forth the 
Militia to execute the Laws of the Union, suppress Insurrections and repel 
Invasions”

§ In reality, militias were used to eliminate Indigenous communities in order to 
take their land 

§ Militias were also used to control Black people, whether enslaved or free
§ A 1727 Virginia law, for example, required that militias draw on their ranks to create 

slave patrols, suggesting that “great danger may happen to the inhabitants of this 
dominion, from the unlawful concourse of negros” and that the patrols should break up any 
unusual gathering of Black people

§ Patrols often stopped and questioned enslaved Black people and asked them to show their 
“passes”—letters that said they had permission to go where they were going



FORCIBLE 
DISARMAMENT

§ Most colonies forcibly disarmed law-abiding 
Indigenous and Black people, arguing that these 
groups were “dangerous”
§ Pennsylvania prohibited “any Negro” from carrying 

“any Guns, Sword, Pistol, Fowling-piece, Clubs, or 
other Arms or weapons whatsoever” without “his 
Masters special licence”

§ Virginia said that “no negro, mulatto, or indian
whatsoever” should “presume to keep, or carry any 
gun, powder, shot, or any club, or other weapon 
whatsoever, offensive or defensive”

§ South Carolina stated that “every master, mistress or 
overseer” must “cause all his negro houses to be 
searched diligently and effectually, once every 
fourteen days” for “guns, swords, clubs, and any other 
mischievous weapons, and finding any, to take them 
away”

§ Some white people were also disarmed: pre-
Revolution, had to pledge allegiance to Britain; 
when political tides turned, had to pass a test of 
loyalty to the Revolution



§ In 1686, New Jersey prohibited people from 
carrying weapons, which they thought would 
lead to “great Fear and Quarrels”

§ In 1771, New Jersey banned what it considered 
dangerous weapons: guns rigged with a string 
so that the shooter didn’t have to pull the 
trigger.

§ New Hampshire prohibited guns from being 
fired at night “unless in case of alarm, 
approach of an enemy, or other necessary 
defense” 

§ Several colonies had laws that allowed 
gunpowder, which was very flammable, to be 
stored only on the top floor of buildings

§ Etc. etc. etc.



§ After the Boston Tea Party, the British 
appointed General Thomas Gage to be 
the military governor of Boston

§ He feared an armed uprising and 
sought 20,000 British troops to quell it

§ That was too expensive, so instead he 
was instructed to begin arresting and 
disarming rebellious colonists

§ The colonists stored their guns and 
ammo in Concord, Massachusetts, and 
in April 1775, Gage sent seven hundred 
soldiers to confiscate the weapons

§ Someone, however, had tipped the 
Americans off…



… to get your guns!



§ Many people were worried that Madison’s vision for a 
strong central government would lead to the return of 
monarchy 
§ In particular, the new Constitution allowed Congress to 

“provide for organizing, arming, and disciplining, the 
Militia” of the individual states

§ This clause was supposed to give Congress the power to 
call up state militias in case a foreign country invaded, but 
people were afraid it could be used by the federal 
government to take over and disarm state militias

§ Several states thus demanded a Bill of Rights as a 
condition for ratification; the Second Amendment was 
added in this (militia!) context



“A well regulated Militia, being 
necessary to the security of a free 

State, the right of the people to keep 
and bear Arms, shall not be 

infringed.”



§ Kansas-Nebraska Act of 1854 allowed settlers in those 
territories to make their own decisions about whether to 
allow slavery in their borders 

§ By 1856, the fight in Kansas between pro- and antislavery 
settlers grew so violent that it became known as Bleeding 
Kansas

§ Preacher Henry Ward Beecher believed that the antislavery 
settlers in Kansas needed guns, specifically Sharps rifles; he 
said there was “more moral power in one of those 
instruments, so far as the slaveholders of Kansas were 
concerned, than in a hundred Bibles”

§ Beecher’s supporters sent hundreds of rifles to Kansas in 
boxes labeled “BIBLES” so that they wouldn’t be seized by 
proslavery forces



DRED SCOTT V. SANDFORD 
(STATE CASE)
§ In 1846, Dred Scott, an enslaved Black man, sued for his 

freedom in Missouri state court, arguing that he was 
entitled to his freedom in Missouri because he had 
previously lived in a free territory

§ Unfortunately, by the time Dred Scott’s case made it to 
the Missouri Supreme Court, the court’s composition 
had changed to majority Democratic and proslavery

§ The court’s opinion made clear that the decision was a 
political one: 
§ “Times now are not as they were when the former 

decisions on this subject were made … Since then, not 
only individuals but States have been possessed with 
a dark and fell spirit in relation to slavery … Under 
such circumstances, it does not behoove the State of 
Missouri to show the least countenance to any 
measure which might gratify this spirit.”



§ Scott then decided to bring his case in federal court, where 
he sued for battery and wrongful imprisonment. After losing 
his case in the trial court, Scott appealed to the Supreme 
Court, which was then majority Democratic and proslavery. 

§ In a 7–2 ruling, decided in 1857, the Supreme Court denied 
Scott’s request for his freedom, holding that Scott had no 
standing because Black people weren’t citizens and thus 
couldn’t sue in federal court. 
§ Akhil Amar argues that Chief Justice Taney believed “if

free blacks were citizens, it would necessarily follow that 
they had a right of private arms bearing,” and “for Taney 
all this wrongly meant that black citizenship could never 
be.”

§ In Dred Scott, Chief Justice Taney went further than the 
specific issue before him. He also said that the federal 
government couldn’t prevent slavery from being imposed in 
the new western territories, holding several portions of the 
Missouri Compromise unconstitutional.



§ Before the decision was even announced, 
Democratic President James Buchanan praised 
its outcome—an extreme breach of judicial 
ethics and a sign that the decision was political

§ Republicans, by contrast, called the decision 
“wicked,” “atrocious,” and “abominable”

§ A white abolitionist named John Brown raided 
the town arsenal in Harpers Ferry, West 
Virginia, in 1859, hoping to ignite a rebellion of 
enslaved Black people
§ Enormous fear of (armed) rebellion at this time
§ Brown was hanged for treason; in one of history’s 

strange coincidences, John Wilkes Booth was 
there to witness his death 

§ In advance of the 1860 election, Democrats began 
using the term “Black Republicanism” to tie their 
political opponents to John Brown and his support 
of Black people



§ Abraham Lincoln was a Republican and an opponent of 
slavery, but he wasn’t an abolitionist
§ Opposed the expansion of slavery but didn’t think it should be 

outlawed where it was already legal
§ While his views on race changed during the Civil War, explains 

historian Eric Foner, “he never became a principled egalitarian 
in the manner of abolitionists such as Frederick Douglass and 
Wendell Phillips or Radical Republicans like Charles Sumner”

§ Still, southern states were convinced that Lincoln would ban 
slavery; they seceded, and the Civil War began

§ After the war, the Union let soldiers buy their muskets for a 
fair price, and many Black soldiers—worried about 
whether their rights would be respected, especially in the 
southern states—took their guns home to protect 
themselves



§ Concealed carry laws emerged; purpose was to 
control white criminality
§ 1820 Indiana law said that “every person, not being a 

traveler, who shall wear or carry a dirk, pistol, sword 
in a cane, or other dangerous weapon concealed, 
shall upon conviction thereof, be fined in any sum not 
exceeding one hundred dollars.”

§ Alabama’s 1839 concealed-carry law explained that 
its purpose was “to suppress the evil practice of 
carrying weapons secretly.”

§ In 1845, Connecticut said that anyone who fired a 
gun “within the limits of the city of New Haven” 
would be punished by a $7 fine or 30 days 
imprisonment in the county jail.

§ Alabama in 1856 and Kentucky in 1859 made it 
illegal to sell, give, or loan a weapon to a minor.

§ North Carolina (like other states) in 1858 taxed 
weapons, including guns, “one dollar and twenty-
five cents.”



THE FOUNDING OF 
THE NRA (1871)
§ In 1871, George Wingate and William Church, two 

Union soldiers, founded the NRA in the basement 
of the offices of the Army & Navy Journal in lower 
Manhattan

§ Both men were dismayed by Union soldiers’ rifle 
skills (or lack thereof), and printed an ad in the 
Journal suggesting that an association should be 
organized in New York City “to promote and 
encourage rifle shooting on a scientific basis”

§ After the group was incorporated, Wingate and 
Church’s friend, New York State Assemblyman 
David W. Judd, persuaded the New York legislature 
to pass a law giving the NRA about $25,000 (around 
$500,000 today) to buy a shooting range on Long 
Island, where the organization began sponsoring 
international target-shooting competitions



§ After the Civil War, 
Reconstruction led to the first 
public school systems in the 
South, laws against racial 
discrimination, fairer tax laws, 
and the election of Black 
Americans to public office 

§ All in all,16 Black people 
served in Congress during 
Reconstruction, 9 of whom 
had previously been enslaved

§ Many others served as major 
state officials, like governor, 
lieutenant governor, treasurer, 
superintendent of education, 
and secretary of state



§ But the progress was short-lived: soon southern states would pass 
the Black Codes, laws meant to keep Black people powerless and 
effectively reestablish slavery
§ Florida’s Black Code said Black people could not possess “any 

bowie-knife, dirk, sword, firearms or ammunition of any kind” 
without a license, or else they would be publicly whipped and the 
government would seize the weapon

§ The Black Codes of Mississippi required that “no freedman, free 
negro or mulatto . . . shall keep or carry fire-arms of any kind . . . 
and it shall be the duty of every civil and military officer to arrest 
any freedman, free negro or mulatto found with any such arms or 
ammunition, and cause him or her to be committed for trial in 
default of bail”

§ In Alabama, it was not “lawful for any freedman, mulatto, or free 
person of color in this State, to own fire-arms, or carry about his 
person a pistol or other deadly weapon”

§ Groups like the Ku Klux Klan emerged to terrorize Black people who 
sought equality and to disarm those who were able to own guns in 
the brief window after the Civil War



§ Ratified in 1868, the Fourteenth Amendment says that “[n]o State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United States.” 
§ Representative Bingham, who proposed the amendment, later explained that the “privileges or immunities” 

were supposed to be “the first eight amendments to the Constitution of the United States. . . . These eight 
articles I have shown never were limitations upon the power of the States, until made so by the fourteenth 
amendment.” 

§ Some scholars argue that the whole point of the Fourteenth Amendment was to make sure that 
southern state governments couldn’t disarm newly free Black people in the South, so that 
they could protect themselves against racial violence. 
§ Akhil Reed Amar argues that Radical Republicans saw the Second Amendment as an individual right of self-

defense, not a right belonging to the militia. “Between 1775 and 1866,” he writes, “the poster boy of arms 
morphed from the Concord minuteman to the Carolina freedman.”

§ Other scholars disagree, arguing that the drafters of the Fourteenth Amendment weren’t 
suggesting that the Second Amendment bestowed an individual right and weren’t opposed to gun 
laws that applied equally to people of all races.



UNITED STATES 
V. CRUIKSHANK 

(1876)

§ In Colfax, Louisiana, a white mob 
attacked a group of Black people 
protesting voter intimidation, ordering 
the protestors to turn over their guns and 
eventually killing 150 Black people

§ Local officials failed to prosecute, so the 
federal government charged them with 
conspiring to violate the Black 
protestors’ civil rights, including their 
right to bear arms

§ The Supreme Court held that the Second 
Amendment applied only to 
Congress—not to state governments,
and not to individuals—disregarding 
what Bingham thought the purpose of his 
amendment to be



§ In 1871, Kentuckymade it illegal for people 
to “carry concealed any deadly weapon 
upon their persons other than an ordinary 
pocket-knife.” 

§ Texas in 1871 passed an Act to Regulate the 
Keeping and Bearing of Deadly Weapons, 
which prohibited the carrying of any “pistol, 
dirk, dagger, slung-shot, swordcane, spear, 
brass-knuckles, bowie-knife, or any other 
kind of knife” without “reasonable grounds 
for fearing an unlawful attack on his person.” 

§ Wyoming in 1875 explicitly forbid anyone 
“to bear upon his person, concealed or 
openly, any fire arm or other deadly 
weapon, within the limit of any city, town or 
village.”



Mark Anthony Frassetto, The Law and Politics of Firearms 
Regulation in Reconstruction Texas, 4 Tex. A&M L. Rev. 95 (2016)



§ In the Wild West, guns were 
everywhere, but gun control laws 
were everywhere, too

§ In 1873, Dodge City, KS, adopted a 
resolution that read: “Any person or 
persons found carrying concealed 
weapons in the city of Dodge or 
violating the laws of the State shall 
be dealt with according to law” 

§ Ordinance No. 9 in Tombstone, OK, 
said that “it is hereby declared 
unlawful to carry in the hand or upon 
the person or otherwise any deadly 
weapon within the limits of said city 
of Tombstone, without first obtaining 
a permit in writing”

§ Visitors to other towns would 
exchange their guns at the police 
station for a token and then pick 
them up later



URBANIZATION & 
CRIME PANIC
§ Around the turn of the 20th century, America’s urban 

population exploded; millions of people moved to 
cities throughout the United States

§ Urbanization was accompanied by a rise in violent 
crime, much of which was attributed to Prohibition, 
organized crime, and bootlegging

§ Soon, states and cities began to pass gun laws to 
reduce the violence
§ In 1911, for example, New York State passed the Sullivan 

Dangerous Weapons Act, which required people to get a 
permit to carry a concealable weapon such as a 
handgun

§ Because these laws were largely local, they were 
also largely ineffective; this all contributed to a
crime panic



THE FIRST 
NATIONAL GUN 

LEGISLATION

§ People began to call for federal gun legislation, 
but crime was at this point considered a local 
issue
§ Herbert Hoover, elected president in 1928, 

denounced “the gangster life” but noted that “the 
responsibility for the control of crime rests 
emphatically upon the States and local 
communities.”

§ But then:  the Great Depression hit
§ FDR’s “New Deal for Crime”: (1) repeal Prohibition 

and (2) pass the first national gun legislation
§ Even though crime had actually started falling in 

the mid-1920s, FDR capitalized on the crime panic 
to expand federal power



§ In response to FDR’s proposal for a law that would heavily tax both handguns and the machine 
guns typically used in organized crime, the NRA dipped its toes into lobbying

§ The NRA didn’t want all guns to be regulated, though it was okay with the regulation of machine 
guns 
§ The NRA’s president at the time, Karl Frederick, told Congress that he was “as much against the 

gangster as any man” but that he didn’t “believe we should burn down the barn in order to 
destroy the rats”

§ “The National Rifle Association has been in support of workable, enforceable gun control 
legislation since its very inception in 1871”

§ Note, however, that the NRA’s lobbying at this time had nothing to do with the Second Amendment; 
Frederick said that protection of gun rights was “not to be found in the Constitution”



§ Congress responded to the concerns of the NRA members, and 
the final version of the National Firearms Act of 1934 heavily taxed 
only machine guns and sawed-off shotguns, the weapons used 
most often in organized crime.

§ In 1939, the Supreme Court heard a challenge to the National 
Firearms Act in United States v. Miller. In a unanimous ruling, the 
Court held that a law that banned sawed-off shotguns didn’t 
violate the Second Amendment because there was no evidence 
that these weapons had any “reasonable relationship to the 
preservation or efficiency of a well-regulated militia.” 

§ The Miller opinion was … confusing.
§ One interpretation: The Court upheld the law because the arms in 

question weren’t reasonably tied to militia service, but said nothing 
about whether the right was an individual one.

§ Another interpretation (adopted by most lower courts): The Court 
upheld the law because the Second Amendment didn’t provide an 
individual right to bear arms.



THE CIVIL 
RIGHTS 

MOVEMENT

§ MLK was committed to nonviolence, but he also knew he 
needed to protect himself from racist violence.
§ In 1956, after a bomb went off on the porch of his home 

in Montgomery, MLK applied for a concealed carry 
permit, but the local sheriff denied it. 

§ While he didn’t have a concealed-carry permit, MLK 
did have guns at home, though they may not have 
belonged to him; his home was even described as “an 
arsenal.”

§ In This Nonviolent Stuff’ll Get You Killed: How Guns Made 
the Civil Rights Movement Possible, Charles E. Cobb Jr. 
explains that guns were actually integral to the civil rights 
movement—guns let protestors protect themselves from 
violence even while they themselves practiced 
nonviolence. 
§ “Indeed, there were few black leaders who did 

not seek and receive armed protection from within the 
black community. They needed it because both local 
law enforcement and the federal government refused 
to provide it.”

§ One of the groups that provided this protection was 
called the Deacons for Defense and Justice. The group 
formed in 1964 in Jonesboro, Louisiana, in response to 
increased acts of violence by the KKK.



§ In October 1966, Bobby Seale and Huey P. Newton founded the Black Panther Party for Self-Defense in 
Oakland, California “to defend[] our black community from racist police oppression and brutality” 

§ The Panthers began to “police the police,” openly carrying guns while they drove around their 
neighborhoods and observed arrests

§ It was around this time that the Second Amendment was becoming popular in legal journals
§ In 1965, the first article advocating for an individual-rights interpretation of the Second Amendment was 

published in the ABA Journal

§ Newton and Seale believed the Second Amendment provided an individual right
§ “Huey told everybody to remember what he’d said—that nobody in the car should say anything. Only the 

driver should do the talking, and Huey happened to be the driver. . . . Huey knew something about law, and 
he could use it to make it serve him. … 'We have a constitutional right to carry the guns, anyway, and I 
don’t want to hear it,’ he said.”



§ In response to the Panther police patrols, Don Mulford, 
a Republican state assemblyman, proposed a bill that 
would make carrying loaded weapons in public places 
a misdemeanor, which would effectively put an end to 
the Panthers’ police patrols.

§ On May 2, 1967, thirty Black Panthers arrived at the 
California state legislature in Sacramento, where 
Mulford’s bill was being debated, almost all of them 
carrying a gun.

§ The Panthers wanted people to pay attention to their 
mission, and people did: the next day, the New York 
Times ran its first-ever story on the group.

§ Nevertheless, the bill passed. Republicans in 
California, including Governor Ronald Reagan, 
supported the law. Reagan told reporters that 
afternoon that the Mulford Act “would work no 
hardship on the honest citizen” and that he saw “no 
reason why on the street today a citizen should be 
carrying loaded weapons.”

MULFORD’S BILL



§ Riots in the wake of MLK’s assassination “stoked a very particular and dramatic fear 
of black violence, one that could spill into the white suburbs”—further adding fuel 
to the gun control fire.
§ “White America, by and large, was not mourning Dr. King,” one journalist observed; “rather it 

was frightened by the violence which took place in the wake of the assassination, and it felt that 
politicians were too permissive.”

§ President Johnson proposed a law that would (among other things) create a national 
registry and require every gun owner to have a license.
§ The NRA panicked—it asked its one million members to write letters to Congress opposing the 

law.
§ The lobbying worked; the final version of the GCA didn’t require national licensing or 

registration, but it did ban mail-order guns, establish a federal licensing system for gun 
dealers, ban the sale of guns to minors, and prohibit classes of people deemed “dangerous”—
like people who had committed felonies—from owning guns.



REVOLUTION 
BREWING AT 

THE NRA

§ NRA leadership described the Gun Control Act 
of 1968 as a law “that the sportsmen of America 
can live with”
§ Indeed, the group planned to leave DC and politics 

for Colorado

§ But for a growing faction of NRA members this 
wasn’t true, even after the more restrictive 
provisions of the law had been removed

§ Like the Panthers, this group of hard-liners 
believed in an individual rights interpretation of 
the Second Amendment

§ The Gun Control Act of 1968—which was “aimed 
largely at disarming urban black leftist 
radicals”—led, ironically, “to a backlash by rural 
white conservatives”



§ Eventually, the hard-liners would rise up against the 
organization’s leadership at the NRA’s 1977 annual 
members meeting in Cincinnati

§ Over 1000 hard-liners arrived at that meeting with a 
mission: to take control of the organization 

§ The meeting lasted through the night, and by four in 
the morning, the federation had voted out almost all the 
Old Guard and replaced them with hard-liners

§ The NRA changed the motto emblazoned on the wall of 
its offices:
§ From: “FIREARMS SAFETY EDUCATION, 

MARKSMANSHIP TRAINING, SHOOTING FOR 
RECREATION”

§ To: “THE RIGHT OF THE PEOPLE TO KEEP AND BEAR 
ARMS SHALL NOT BE INFRINGED”

REVOLT AT 
CINCINNATI



§ The NRA courted influential supporters
§ Individual-right legal scholarship ballooned, much of it paid for by the NRA
§ Ronald Reagan spoke at the NRA convention, the first president to do so
§ Orrin Hatch helped produce a Senate Judiciary Committee report supporting 

the individual rights interpretation

§ Simultaneously, the NRA pursued a 5-part state-by-state strategy
§ State constitutional amendments (to enshrine a specifically individual right)
§ Preemption laws (before 1980, only 7 states; by early 2005, 45 states)
§ Loosening concealed carry laws (“shall issue” regime)

§ Stand your ground laws (“When armed black men are shot by the police, the NRA says nothing about the 
rights of gun owners; when unarmed black men are shot, its spokesperson says they should have been 
armed.” – Adam Serwer)

§ Immunity for gun manufacturers (could only be held liable for defective products; first state laws, then in 
2005 a federal law)

“This has been the subject 
of one of the greatest pieces 
of fraud, I repeat the word 
‘fraud,’ on the American 
public by special interest 
groups that I have ever seen 
in my lifetime.”
— Former chief justice 

Warren Burger, 1991



“THE SMITH 
& WESSON 
SELLOUT”

§ After fifteen people died during the Columbine High 
School shooting in Littleton, Colorado, in 1999, Smith & 
Wesson, then the country’s largest gun manufacturer, 
voluntarily agreed to reform its practices. 
§ These reforms included adding child-safe triggers, 

developing “smart guns” (which can only be fired 
by their rightful owner), and preventing sales to 
gun dealers linked to crimes.

§ In response, the NRA issued a statement called “The 
Smith & Wesson Sellout,” and other gun rights 
advocates organized a boycott that lasted months. 
Smith & Wesson nearly went bankrupt.

§ Eventually, Smith & Wesson recovered from the boycott 
and went on producing weapons. And when on 
February 14, 2018, a young man killed seventeen 
students at Marjory Stoneman Douglas High School in 
Parkland, Florida, he used a gun manufactured by 
Smith & Wesson.



§ In part, it’s a numbers game: the NRA has about five million members spread across all fifty 
states.
§ While there may be that many people (or more) who support gun control, fewer join gun control 

organizations; the NRA provides its members with community, offering a whole bunch of incentives and 
activities that don’t have to do with advocacy—like shooting competitions, magazines, and gun shows.

§ Money matters too: historically, gun rights groups, including the NRA, have spent far more 
money on lobbying than have gun control organizations.

§ But “the real source of the NRA’s influence,” David Cole explains, “is its remarkable ability to 
mobilize its members and supporters at the ballot box.”
§ NRA members, largely motivated by fear, are more likely than their gun control counterparts to 

vote, donate money, and call their members of Congress.



THE “HASSLE 
FACTOR”

§ Elected officials often support the NRA because of their 
“desire to avoid potentially nasty confrontations with NRA 
supporters”—a phenomenon that’s been referred to as 
the “hassle factor.”

§ The NRA, one politician explains, “can put fifteen 
thousand letters in your district overnight and have 
people in your town hall meetings interrupting you.” 

§ As an aide to a former senator put it: “I don’t think 
[politicians] care about the contributions they get from 
the NRA. They care about the piles of mail, these nasty 
calls, and people picketing their state offices. Politicians 
are risk averse.”

§ In a confidential 1993 memo, the NRA itself explained that 
its aim is to make “it exceedingly expensive, difficult and 
unpleasant” for politicians to oppose gun rights: “Victory 
springs from imparting excruciating political pain in 
unrelenting political attacks on a single politician as an 
example to others.”



§ Brady Act
§ Imposed a waiting period on handgun purchases, in which time law enforcement would 

conduct a background check (these checks are now instantaneous)
§ Supposed to fill a gap left by the Gun Control Act of 1968, which prohibited the sale of firearms 

to certain groups of people, including those convicted of felonies and those with mental illness, 
but basically worked on the honor system

§ Little effect, likely because of the “private sale” loophole (which the NRA pushed for in the 
1980s); today, 30 to 40 percent of all gun purchases occur through private sales

§ 1994 Assault Weapon Ban
§ Banned only those weapons with “military-style design characteristics”
§ Gun manufacturers were able to get around the ban by making small changes to the guns’ 

design
§ Expired in 2004



§ Because of Columbine, gun control was a big issue in the 2000 presidential 
campaign; Republicans and the NRA focused their messaging on Gore’s support of 
gun control
§ “I believe Al lost Arkansas because of the National Rifle Association . . . and 

maybe Missouri, and maybe Tennessee, and maybe New Hampshire. . . . I don’t 
think the NRA got near as much credit as they deserve for Bush’s election. They 
hurt us bad.” – Bill Clinton 

§ After he was elected, President Bush nominated John Roberts and Samuel Alito to 
the Supreme Court
§ “In retrospect, had Bush not received the NRA’s support in 2000 and 2004, he 

might have lost either election, a Democratic president would have elected the 
court’s two replacements, and the court’s decision in Hellermight well have 
turned out differently.” – David Cole



§ Challenge to DC’s handgun ban; set up as a battle 
between the militia interpretation and the individual 
rights interpretation
§ Both sides argued using originalism: “it was always 

about the militia” vs. “it was always about self-
defense”

§ NRA thought it was too early to bring a case; they tried 
to convince Heller’s lawyer to drop the case, and when 
that didn’t work, they lobbied to get D.C.’s handgun 
ban repealed so the case would be moot

§ Kennedy, as ever, was the swing vote; he tipped his 
cards during argument when he asked if the Second 
Amendment had anything to do with “the concern of 
the remote settler to defend himself and his family 
against hostile Indian tribes and outlaws, wolves and 
bears and grizzlies and things like that?”

DC V. HELLER 
(2008)



DC V. HELLER 
(2008)

§ The majority opinion, written by Justice Scalia, 
minimized the militia clause and instead put the 
emphasis on the “right of the people” clause
§ Justice Scalia concluded that the first half of the 

Amendment didn’t limit the right to bear arms to 
militia service, but rather “announce[d] a 
purpose”: preventing elimination of the militia by 
preventing disarmament

§ Reva Siegel argues that even though the majority in 
Heller said it was being originalist, it had actually 
“interpreted the Second Amendment in 
accordance with the convictions of the twentieth-
century gun-rights movement” and so 
“demonstrated the ascendancy of the living 
Constitution”

§ Scalia’s majority opinion also acknowledged that “the 
right secured by the Second Amendment is not 
unlimited”—in other words, some restrictions were 
still okay



§ “The ability to point to the right’s protection in the 
Constitution,” writes David Cole, “gives the NRA a legitimacy 
and power that it might not otherwise have.”

§ Deepens polarization between pro-gun and anti-gun forces; 
reduces chance for compromise
§ Before Heller, politicians from both parties supported gun 

control measures such as waiting periods, background 
checks, and assault weapon bans. After Heller, Republicans 
started opposing enhanced background checks, which 
they worried would become a gun registry.

§ Nevertheless, advocacy persists
§ Most gun laws have been upheld, citing Scalia’s paragraph 

that said the right was not unlimited

§ Grassroots activism from students and from organizations 
like Everytown and Giffords have helped increase 
engagement with gun control issues, persuade corporate 
sponsors to drop the NRA, elect lawmakers who support 
gun control, and push for gun control laws at the state level



POLICY 
SUGGESTIONS

§ Repealing the Second Amendment altogether
§ Mere possibility of lawsuit under Second 

Amendment prevents states from passing laws

§ Closing the background-check loophole, which 
allows all private gun sales to go unregulated

§ Making background checks effective while not 
stigmatizing mental illness
§ FBI’s database is in many ways incomplete and 

doesn’t include relevant records
§ Alternative to focusing on mental illness 

is focusing on “dangerousness” by passing red flag 
laws that allow removal of guns from individuals 
who make specific threats or who are considered 
dangerous to themselves or others

§ Mandatory training to get a gun license (like in 
Japan)


